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I. Introduction: The Investor-State Dispute Settlement

� 1959 Germany - Pakistan BIT

� Over 3000 agreements worldwide now

� EU MSs parties to approx. 1400

� Main functions 

� Resolving investment conflicts

� Protecting investors/companies abroad

� Preventing the parties to breach the investment 

standards and requirements



I. Introduction: The Investor-State Dispute Settlement

� Subject of the procedures

� Available ISDS fora (���� ICSID)

� Claims and parties

� Costs 

� ISDS and local court procedures

� Success rate: Investors or States win more disputes?

����



I. Introduction: The Investor-State Dispute Settlement

Source: http://unctad.org/en/PublicationChapters/wir2015ch3_en.pdf
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II. Debate on the ISDS provisions in the EU

� TTIP negotiations and debate on ISDS

� Martti Koskenniemi in Helsinki Times (Dec 2013): 

� ISDS clause is not adequate

in the USA-EU relationship

� Institutional weaknesses 

of the current ISDS model

� Undermines regulatory freedom



II. Debate on the ISDS provisions in the EU

� ‘academic opposition’ has been formed (July 2014)

� ���� Report submitted to the public 

consultation of the Commission

� Highlighted several concerns: 

� Allows for unwarranted discretion for

arbitration tribunals in the application

of various ‘necessity’ tests;

� Fails to exclude acquisitions of sovereign debt instruments 

from the scope of the Treaty;



II. Debate on the ISDS provisions in the EU

� Allows anyone with a substantial business activity in the home state 

who holds any ‘interest’ in an enterprise in the host state to bring a 

claim; 

� Fails to spell out legal duties of investors in host states;

� Fails to control the expansion of investment arbitration to purely 

contractual claims; 

� Fails to protect the ‘right to regulate’ as a general right and as a 

component of the Fair and Equitable Treatment (FET) and 

Expropriation standards of protection of investors;

� Fails to further the stated principle of favoring domestic court 

proceedings, and

� Fails to regulate conflicts of interest in the arbitration process.



III. New approach in the EU investment treaties: the 

Investment Court System

� The harsh debate directly influenced the stance of the 

European Commission

� ���� reform proposal (Sep 2015)

� Substantial (A) and procedural (B) elements 

� (A) Investment protection provisions

� Reinforcing the right to regulate

� Defining the standards of the investments provisions

� no expropriation without compensation;

� Transfer/ repatriate funds;

� fair and equitable treatment;



III. New approach in the EU investment treaties: the 

Investment Court System

� The harsh debate directly influenced the stance of the 

European Commission

� ���� reform proposal (Sep 2015)

� Substantial (A) and procedural (B) elements 

� (A) Investment protection provisions

� Reinforcing the right to regulate

� Defining the standards of the investments provisions

� respecting the written, legally binding contractual obligations towards an 

investor;

� a commitment to compensate for losses in certain circumstances linked to 

war or armed conflict.



III. New approach in the EU investment treaties: the 

Investment Court System

� Substantial (A) and procedural (B) elements 

� (B) Investment Court System

� Tribunal of First Instance

� 15 judges appointed jointly by the EU and the US governments (5-5 

EU and US nationals, 5 nationals of third countries)

� Hearing cases in divisions of 3 judges

� Judges shall possess the qualifications required in their respective 

countries for appointment to judicial office, or be jurists of 

recognised competence 

� Disputes shall be allocated randomly

� Retainer fee (cca. 2000€/month ~ 1/3rd of the fee for WTO 

Appellate Body Members)



III. New approach in the EU investment treaties: the 

Investment Court System

� Substantial (A) and procedural (B) elements 

� (B) Investment Court System

� Appeal Tribunal

� 6 members appointed jointly by the EU and the US (2-2 EU and US 

nationals, 2 nationals of third countries)

� shall possess the qualifications required in their respective 

countries for appointment to the highest judicial offices, or be 

jurists of recognised competence. 

� Retainer fee (cca. 7000€/month)



III. New approach in the EU investment treaties: the 

Investment Court System

� Strict code of conduct for arbitrators

� Procedural novelties:

� full transparency: all documents available on-line, all 

hearings open to the public;

� ban on forum shopping;

� government control of interpretation;

� early dismissal of unfounded claims;

� the loser pays principle to avoid frivolous and unfounded 

claims.



IV. Conclusions

� Modifying agreements under negotiation/ratification 

(see CETA)

� Amending agreements in force (see EU-Mexico)

� Third Countries’ interests

� ���� ‚Multilateralization’ of the model

� Possible future impacts (e.g. 

relationship with other fora, 

WTO DSB ets.)

� Questions? Remarks?



THANK YOU FOR YOUR KIND

ATTENTION

HAS Centre for Social Sciences Institute for Legal Studies

23/06/2016 Balázs Horváthy (horvathy.balazs@tk.mta.hu)


